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against Defendant Maréh USA Inc. (“Marsh™), alleges as follows:

1. Harvard engaged
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Plaintiff President and Fellows of Harvard College (“Harvard™), as and for its Complaint

NATURE OF THE ACTION

. s leq -
Marsh to serve as its insurance broker and to provide insurance

claims-related services. Harvard brings this professional malpractice action against Marsh for its

2. Marsh undertook
notify insurers of claims.” Fuz
perform its duties in a professio
3. Notwithstanding

notices to insurers and notify in

|
breach of both contractual duties and the professional standard of care that it owed to Harvard.

the contractual obligation to “prepare loss notices t!o insurers and

ther, Marsh, as a licensed insurance brokerage, o{fved a duty to

nal manner that accorded with the applicable standalrd of care.

| ¢

Marsh’s contractual and professional obligation to “prepare loss

:
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surers of claims,” Marsh failed to provide notice ofja major claim
\

to [certain of Harvard’s excess E&O insurers. The result was the denial of coverage of a major

i

l
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claim by Harvard’s excess E&O insurers, based on failure to provide notice as require!d under that

policy.
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the 1
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mill

mill

coverage.
6. When the SFFA A
of the SFFA Action and asked

cont

whi
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Har;

will

obl}gatior'ls, Marsh did not repor

4,
nderlying lawsuit, Students f

ege (Harvard Corporation) ¢

5. The essential facts
rlacement of Harvard’s E&O

on Fire Insurance Company

ion self-insured retention), 7

tractual and professional obli
ch insurers should be placed
7. Marsh reported t
erage of the claim and has

vard with respect to the SFF/
soon be exhausted, if they h:

8. Unbeknownst to

Specifically, Marsh

rican Insurance Company (“Z

ion in coverage excess of AIG’s $25 million primary policy, and additional

t

ave not already been exhausted.

breached its obligations to Harvard by failing to timely report

or Fair Admissions, Inc. v. President and Fellows| of Harvard
t al., No. 1:14-cv-14176-ADB (the “SFFA Action?), to Zurich
urich™) and other excess insurers under the eXCess errors and

Marsh had placed with these insurers.

i
are straightforward. Marsh served as the broker with respect to

i

program, including a $25 million prior policy issued‘ by National

of Pittsburgh, Pa. (“National Union” or “AlG”) (aT:bove a $2.5

|
urich’s first-layer excess E&O insurance policy providing $15

thigher-level

ction was filed on November 17, 2014, Harvard informed Marsh
|

hat it be reported to AIG. This instruction trigge’red Marsh’s

|

gation to exercise and act upon its independent judgment as to

on immediate notice and to then place those insurers on notice.

|
he SFFA Action to the primary insurer, AIG, V\:/ho accepted
been paying the defense costs, fees, and expenseéj incurred by

A claim. It is expected that the limits of the AIG Primary Policy

Harvard and contrary to its contractual and | professional

t the SFFA Action to Zurich in November 2014 oir at any time

|
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prior to the expiration of the required period for providing notice under the Zurich policy and
possibly other excess policies.
9. Harvarci did not discover Marsh’s failure to place Zurich on notice of the SFFA
clair@ until May 2017. Upon Haryard’s discévery of Marsh'’s failure to report the SFFA Action to
Zurich, Marsh formally reported it to Zurich and Harvard’s_other excess E&O insurers.
10. On October 25, 2017, Zurich denied coverage to Harvard, based solely on the

failure to provide timely notice under the terms of the Zurich policy. In subsequent litigation

between Harvard and Zurich, the United States District Court for Massachusetts and the United

States Court of Appeals for the [First Circuit upheld Zurich’s denial of coverage b‘lased on late
J

notice. | j

11. Harvard has incuired and continues to incur SFFA Action-related defense costs,

fees, and expenses, and those amounts have already or will soon exceed the Zurich policy’s $27.5

million attachment point. As a result of Zurich’s successful denial of coverage, Harvard has now

|

Jost/the ability to access the Zurich policy’s $15 million policy limits for payment of SFFA Action-
related costs in excess of the AIG[Primary Policy. Zurich’s denial of coverage also caused Harvard

to incur foreseeable legal expenses to assess options and ultimately to pursue Zurich for coverage,

beginning in April 2020 when Harvard first expended sums on outside counsel to determine the

propriety of Zurich’s denial of coverage. ’

12.  These losses are the proximate result of Marsh’s failure to exercise its contractual

|

and professional obligations to exercise independent professional judgment and to provide notice
to the entire E&O tower at the outset of the claim as well as during the progression;of the claim,
when Marsh received additional information indicating the substantial scope, seri’ousness, and

costliness of the SFFA Action.




13.

Harvard accordingly seeks damages from Marsh for breach of contract and for

tortious violation of the professional standard of care that has resulted in Harvard’s loss of access

to its excess insurance coverage for the defense costs and other SFFA Action-related expenses

incurred in excess of the $27.5 million attachment point of Zurich’s first-layer excess policy

(including amounts, if any, that reach into higher-layer policies that may be subject to late-notice

defenses similar to that raised by Zurich).

14.

JURISDICTION AND VENUE

This Court has jurisdiction over the subject matter of this Complaint pursuant to

Mass. Gen. Laws c. 231A § 1, c. 212 § 4, and c. 223 A § 3, because there is an actual|controversy

within the Court’s jurisdiction that mierits relief.

15.

Venue is proper in/ this County under Mass. Gen. Law c. 223 § 1 because Marsh is

a non-resident party with a place of business in this County, and because Harvard’s usual place of

business is located in both Middlesex County and Suffolk County.

16.

PARTIES |

Plaintiff President and Fellows of Harvard College is the legal entit}rr comprising

Harvard University, the nation’s pldest institute of higher learning, with its campus and facilities

located in Cambridge and Boston, Massachusetts. Plaintiff is a Massachusetts not-for-profit

corporation. Harvard College is the undergraduate college of Harvard University.

17.

Upon information|and belief, Defendant Marsh USA Inc. isa Delaware corporation

with its priﬁcipal place of business in the State of New York. Upon information and belief, Marsh

maintains an office at 99 High |Street, Boston, Massachusetts, and the personnell working on

Haryard’s account worked out off that Boston office. Upon information and belief, the contract to

provide insurance brokerage and risk management consulting services to Harvard was created and




signed by Marsh at its Boston office, and the parties expected that contract to be performed
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e of its engagement with Har

ement effective for the periog

and Contract with Marsh

pecific assurances that Marsh would bring their

t to exercising independent professional judgme

to matters triggering claims-made coverages such
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oker Agreement is annexed hereto as Exhibit A.
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insurance broker and risk management consultant fc
so-called “Blended Program / Package” that includ
rsh and including the above-referenced AIG Primar

Hayer excess E&O policy.
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as an insurance broker and risk management co
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23.

|
|
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The Broker Agreement states that “Marsh will act as [Harvard’s] ins,:urance broker

and/or risk management consultant with respect to the lines of insurance listed in the attached

letter,” and it further states that Marsh will provide certain services for Harvard in those roles. Ex.

A (Broker Agreement) at § 1.

24.

The services that Harvard engaged Marsh to provide encompassed, infer alia,

“Claims-Related Services,” which includes timely and adequate notification of claims to the

insurers, including AIG and Zurich, from whom Marsh procured coverage for Harvard.

following “Claims-Related Services” (“you” refers to Harvard):

Ex. rA (Broker Agreement) at § 1(p) (emphasis added).

B.

program, including the policies purchased from AIG and Zurich.

Risk

26.

27.

25.

More specifically, the Broker Agreement states that Marsh willl provide the

Evaluate coverage applicability on all Marsh placed business

Assist you in the

Assist you with insurer negotiations

Assist you with |

development of settlement strategies

itigation management issues that impact claim settlements

Excluding Workers Compensation, Primary Auto Liability / Physical}Damage and

|

non-complex Primary General Liability claims, prepare loss notices to insurers
and notify insurers of claims; provided that your Marsh claims| advocate is
informed in writing by you of the claim, with details of the claim, and Marsh
has placed the applicable policies or the Marsh claims advocate has been provided

written notice by

Harvard’s E&O InsuraJmce Program

you of the applicable carrier and policies.

Marsh was the bri ker responsible for the placement of Harvard’s E&O insurance

Marsh brokered AlG’s sale to Harvard of a primary-layer Educational Institution

Protector liability insurance policy, Policy No. 01-817-25-28, with the polic‘y period of

November 1, 2014 to November ], 2015 (the “AIG Primary Policy”). A true and correct copy of

the A

\]G Primary Policy is annexed hereto as Exhibit B.




to a

28.

The AIG Primary Holicy includes a $25 million aggregate Limit of Liability, subject

$2.5 million self-insured retention. The AIG Primary Policy also provides coverage for

defense costs within the Policy’s aggregate limits, which means that the payment of defense costs

erod
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cs the aggregate limits of the

B (AIG Primary Policy) at 5§

30.
nber IPR 3792308-03, with th
rich Policy™). A true and cor
| 31.

nse and indemnity costs.

The AIG Primary Policy’s notice / reporting section states, inter alia:

AIG Primary Policy.

The Insureds shall) as a condition precedent to the obligations of the Insurer

under this policy,
against an Insured,

give written notice to the Insurer of any Claim made

a Crisis Management Event or Privacy Event or Sec‘ rity

Failure or Security Threat as soon as practicable after: (i) the Named
Entity’s Risk Manager or General Counsel (or equivalent position)| first

receives notice of
or (iii) solely fo
Agreement and C)
Security Failure or

Notwithstanding t
written notice of a

(1) the Claim is or is sought to be certified as a class action; or

(ii) total Loss (i
estimated by the

he Claim; (ii) the Crisis Management Event commences,
the purposes of the Event Management Ins1||1ring
yber Extortion Insuring Agreement, the Privacy Eyvent,
Security Threat commences.

he foregoing, the Insured shall not be required tojgive
Claim until the earliest occurrence of the following;:

ncluding Defense Costs) of the Claim is reasonably
Organization’s General Counsel or Risk Manager (or

equivalent position) to exceed 50% of the applicable retention amount for

such Claim;

provided, however

, that in all events, all Claims, including Claims desc‘ribed

in (i) - (i) above, must be reported to the Insurer no later than ninety; (90)
days after the end of the Policy Period or the Discovery Period (if

applicable).

(emphasis in original).

Marsh also procured from Zurich an Excess Select Insurance Policy, Policy

1e policy period of November 1, 2014 to November 1,2015 (the

rect copy of the Zurich Policy is annexed hereto as Exhibit C.

The Zurich Policy includes an aggregate limit of liability of $15,000,000 for




32.  The Zurich Policy {‘follows form” to the AIG Primary Policy, meaning that claims
covered by the AIG Primary Policy will also be covered under the Zurich Policy unless some
unique term or condition of the Zurich Policy provides otherwise. The Zurich Policy attaches once
Harvard or AIG has paid $27.5 million on a covered claim, including satisfaction jof the AIG
Primary Policy’s $2.5 million retention.

33. The Zurich Policy’s Insuring Clause states in pertinent part:

Coverage under this policy shall attach only after:

A. all the Limits [of Liability of the Underlying Insurance have been
exhausted solely as a result of the actual payment of covered loss(es); or

B. the Policyholder and/or any other insurer(s), entity, or individual on
behalf of the Policyholder has paid up to the full limits of liability for {such
loss, and satisfied any deductible(s) or retention amount(s) of] the
Underlying Insurance on behalf of the insurer(s) of any Underlying
Insurance, including coverage provided pursuant to a difference in
conditions policy. ‘
|

Coverage under this policy shall then apply in conformance with and su;bj ect
to the warranties, if permitted, limitations, conditions, provisions, and other
terms of the Followed Policy, together with the warranties, if permitted’, and
limitations of any jother Underlying Insurance. In no event shall coverage

under this policy be broader than coverage under any Underlying Insurslmce.
Ex. C, Form U-FLXS-100-A CW, at § 1.

34. The Zurich Policy|contains conditions related to reporting and notice, specifically:

Reporting and Notice—As a condition precedent to exercising any rights
under this policy, the Policyholder shall give the Underwriter written notice
of any claim or any potential claim under this policy or any Underlying
. Insurance in the same manner required by the terms and conditions of the
Followed Policy. Notwithstanding the foregoing, notice to the insurer(s) of
the Followed Policy or other Underlying Insurance does not constitute
notice to the Underwriter. Written notice of any claim or potential claim
shall be provided to the Underwriter at the address set forth in Item 5.A. of
the Declarations.

Ex. C, Form U-FLXS-100-A CW at JIILA. !
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Ju'vard stating: “I thought I might be seeing this Cor:nplaint from
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this morning.”

AIG accepted coverage for the SFFA Claim under Harvard’s primary E&O policy.

arvard’s instruction to provide notice to even a single insurer

1 professional duties, both as set forth in the broker|contract and

d of care generally, to determine which insurers should receive

proceed with providing timely and adequate notice to all such

vas born out by the actions of Risk Strategies Comp'fmy, which at

|
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and excess CGL carriers on notice of the SFFA Action, despite
request from Harvard that it do so.
rsh’s Failure to Report the SFFA Action to Zurich

sh to report the SFFA Action in November of 2014, Harvard and

imunications regarding the SFFA Claim.

continued to provide its broker and risk-management consultant

bt reported the SFFA Action to Zurich, nor did Mars’h ever advise

connection with the SFFA Action in 2014 and 20} 5, Marsh did
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notice should be provided to

57. In May 2017, Har

Zurich’s Denial on Late

not receive notice of it until

nal notice of the SFFA Action.

the excess E&O.

Notice Grounds

61. By letter dated May 25, 2017, Zurich acknowledged receipt from

covered under the Zurich Poli fy, but Zurich reserved the right to deny coverage be

12

urich about the SFFA Action.

56.  Marsh did not give any indication that it had not reported the SFFA Action to
ch, despite receiving new information as‘the claim proceeded indicating that the SFFA action
ld be expensive and long-lasting (and, therefofe, much more likely to potentially reach the
e spring of 2015—well before the deadline for providing notice

rsh that the claim was complex and expensive and would rapidly

d retention below the AIG Primary Policy. Yet at I?O time prior

ce period did Marsh revisit its notice decisions or advise Harvard
vard contacted Marsh out of an abundance of caution, to inquire
58. It was only then that Marsh disclosed that it had not yet reported the SFFA Action

59.  Upon learning this, Harvard immediately demanded that Marsh formally report the

ter to Zurich and all of Harva~rd’s other excess E&O insurers, which Marsh did by letter dated

60. By the time Harvard became aware of Marsh’s error and omission, the deadline for

viding timely notice to Zurich had long passed, and it was too late to cure the late notice.

Marsh of the

62.  Inan August 30,2017 letter, Zurich indicated that the SFFA Claim wo‘uld otherwise

cause “Zurich
|

May 2017.” A true and correct copy of the letter |1s annexed as




63. By letter dated October 25, 2017, Zurich denied co'verage for the SFFA Claim. A ‘
true and correct copy of the letter is annexed as Exhibit E.
64. © The sole basis of Zurich’s denial was that Zurich had received late notice of the
SFFA Claim.
65. In late May 2020, Harvard retained the legal services of Anderson Kill P.C. to

evaluate the consequences of Margh’s failure to provide timely notice and Zurich’s resulting denial

of coverage. This was Harvard’g first expenditure of resources on outside counsel or advisers in

response to Marsh’s late notice tg the excess D&O tower.
|

66. In September 202[l, Harvard initiated coverage litigation against Zurich in the
United States District Court for {the District of Massachusetts, seeking coverage for the SFFA
Claim and a ruling that Zurich’s late notice defense was invalid.
67.  On November 2, 2022, the District Court granted summary judgment in favor of
Zurich based on Zurich’s late notice defense, and it dismissed the coverage litigation,
68. On November 29,/2022, Harvard timely filed its notice of appeal as to that decision
to the United States Court of Appeals for the First Circuit.

69. On August 9, 2023, the First Circuit affirmed the District Court’s dec;:ision, on the

basis of Zurich’s late-notice defense. See President & Fellows of Harvard Coll. v. Zurich Am. Ins.

Co., 77 F.4th 33 (Ist Cir. 2023).

G. Marsh’s Subsequent Natice Position i

70. Since the start of the Zurich coverage litigation, Marsh has taken the| position that

Marsh was allegedly instructed by Harvard not to notify excess insurers. i

cess insurers.
1

71.  Harvard expressly denies that it ever instructed Marsh not to notify ex:

|

72.  The absence of any such instruction is corroborated by numerous actions that Marsh
|

|

didlnot take. Specifically, any such instruction by a policyholder not to provide notice would have

13
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r’s file that such advice had been given and that the policyholder
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as Exhibit F.
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9 pandemic.

. Melendez, 488 Mass. 338, 342, 345 (2021) (holding that the

applies to all cases, not just those cases where th(le statutes of
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111 claims [Harvard] may have against Marsh in connection with

s. A true and correct copy of the Tolling Agreement is annexed

nd realleges paragraphs 1 through 80 of the Complaint as if fully

Marsh, pursuant to the 2014—15 Broker Agreement, to act as its

professional insurance brokerage services to Harvard, including
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claim, and to

!
|
|
|
|
|
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slaims advocate is informed in writing by [Harvard] Jof the claim,

? E)\( A (Broker

i

ed to exercise due care in performing the services re:tluired by the

arsh has placed the applicable policies

preparing loss notices to insurers and notifying insurers of claims.
|

. F

d coverage to Harvard—and the First Circuit has sanctioned

er Harvard’s objection)—due solely to late notice lIof the SFFA
|
|

|
d the resulting lack of coverage under the Zurich jexcess policy

cies are the direct and proximate result of Marsh’s breach of its

2

e
re to timely report the SFFA Action to Zurich or He[lrvard’s other

Broker Agreement, as alleged in this Complaint %md including

>s in the 2014-15 E&O coverage tower. ’

;d expenses in

n, and such amounts will shortly exceed or have aqulady exceeded

|
|
|
|

ts, fees, and expenses in excess of the limits of the AIG Primary

rred and continues to incur defense costs, fees, an

ng AIG Primary Policy.

licy would be covered and paid under the Zurich Policy, but for Zurich’s succe:ssful denial of
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servi

in th
of th
Broker Agreement.

dam

amao

set

the

Ha

of

damages causally resulting fromn

Harvard and Marsh regarding M

90. These insurance b

91.

e coverage litigation against

ages flowing from Marsh’s b
92. By reason of Ma

unt to be determined at trial.

BROKER MA
(Coverage and Pa

ces that Marsh promised to p

As aresult of Marg

Ic claims-related services thaf

The attorne

DECLARATORY JUDGMENT—

yment of Defense Costs Under the Zurich Policy)

cnefits were within direct contemplation of the clellims-related
rovide for Harvard under the terms of the Broker Aléreement.

h’s breach, Harvard also has incurred substantial att;orneys’ fees
Zurich. Those attorneys’ fees were within direct cclntemplation
| Marsh promised to provide for Harvard under the terms of the
foreseeable

ys’ fees and other costs are therefore reasonably

reach of contract.

rsh’s breach of contract, Harvard has suffered damages in an

COUNT II

LPRACTICE (BREACH OF CONTRACT)

93.  Harvard repeats a
forth herein.
94.  Harvard seeks a d
parties regarding a breach of]

95. On information

Agreement, denies that it violafed applicable standards of care, and denies that

rvard for amounts not paid by

the SFFA action.

96. By reason of the

1

|
|
|

nd realleges paragraphs 1 through 93 of the Cornpla‘int as if fully

eclaratory judgment to determine an actual controversy between

Marsh’s duties under the Broker Agreement.

and belief, Marsh denies that it breached the 201‘4—15 Broker

it is liable to

Zurich or other excess insurers by reason of the untimely notice

foregoing, an actual and justiciable controversy exists between
|

|

farsh’s breach of its obligations under the Broker Agreement, the

that breach, and Marsh’s liability for those damages.

17




Harvard for all damages causally 1
potentially other excess policies) 1

(and|potentially other excess insut

97.

a judicial determination is necess

set f

stan

and

care

101. By violating the
negligence.
102. Marsh’s professic

Suc
E&
ina
)

EX

the

cessful denial of coverage for

bility to recover under those

Harvard is entitled

to a judicial determination by this Court that Marsh is liable to
esulting from the lack of coverage under the Zurich Policy (and

esulting from Marsh’s failure to provide timely notice to Zurich

rers) and Zurich’s resulting successful denial of coverage. Such

ry and appropriate at this time under the circumstances alleged.

dards of care applicable to p
in Massachusetts.

100.

in numerous respects.

O carriers in the same 2014

enses incurred in connection

AIG Primary Policy.

As set forth in def

COUNT I
BROKER MALPRACTICE (TORT)
98. Harvard repeats and realleges paragraphs 1 through 98 of the Complai!nt as if fully
orth herein. |
99.  AsHarvard’s insurance broker, Marsh assumed a duty to act in accorde’[mce with the

rofessionals in the insurance brokerage industry, both nationally

ail in this Complaint, Marsh violated the applicable standards of

applicable standards of care, Marsh committed| professional

ynal negligence was the direct and proximate cause of Zurich’s
the SFFA claim, the potential denial of coverage by other excess
}—15 tower, and all resulting damages flowing from Harvard’s

excess policies for all past and future defense costs, fees, and

with the SFFA claim thaf are in excess of the limits!of liability of

18
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103. The insurance benefits available under the excess E&O policies were vl/ithin direct

contemplation of the parties when Marsh assumed the duties of acting as Harvard’s professional

insurance broker.

104. As a result of Marsh’s breach, Harvard incurred substantial attorneys fees in the

coverage litigation against Zurich. Those attorneys’ fees were within direct contemplation of the

parties when Marsh assumed the duties of acting as Harvard’s professional insurance broker. The

attorneys’ fees are therefore reasonably foreseeable damages flowing from Marsh’s t:)reach of the

appropriate standard of care.

amount to be determined at trial.

!
|

|
|

105. By reason of Marsh’s professional negligence, Harvard has suffered damages in an

]
|

COUNT IV :

DECLARATORY JUDGMENT—BROKER MALPRACTICE (TORT)

(Coverage and Payment of Defense Costs Under the Zurich Policy)

set forth herein.

the parties regarding a breach of

108. On information

106. Harvard repeats and realleges paragraphs 1 through 106 of the Complaint as if fully

107. Harvard seeks a declaratory judgment to determine an actual controversy between

Marsh’s professional negligence. |

and belief, Marsh has denied that it committed professional

negligence, denies that it violated applicable standards of care, and denies that it is liable to

Harvard for amounts not paid by
of the SFFA Action.

109. By reason of the
Harvard and Marsh regarding 1

from that professional negligeng

Zurich or other excess insurers by reason of the untimely notice

foregoing, an actual and justiciable controversy e&ists between
J

Mlarsh’s professional negligence, the damages caus!,ally resulting
1

e, and Marsh’s liability for those damages.

|
|
!
J
|
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110. Harvard is entitled jto a judicial determination by this Court that Marsh is liable to

Harvard for all damages causally resulting from the lack of coverage under the Zurich Policy (and

potentially other excess policies) resulting from Marsh’s professional negligence in failing to

provide timely notice to Zurich [(and potentially other excess insurers) and Zuric}[l’s resulting

successful denial of coverage. Such a judicial determination is necessary and appro;’;riate at this

|
|

time under the circumstances.

Praver for Relief

WHEREFORE, Iﬂarvard respectfully requests:

A. Judgment in an amount equivalent to all defense costs, fees, and expenses paid or

to be paid by Harvard in connectjon with the SFFA Claim in excess of $27.5 million;

B. A declaration that Marsh breached the Broker Agreement;

|
|
|

|

D. A declaration that Marsh is liable to Harvard for all damages incurred by Harvard

C. A declaration that Marsh committed professional negligence;

due to the lack of coverage under the Zurich Policy and possibly other excess E&O;policies with
respect to the defense costs, fees] and expenses incurred or to be incurred by Harvard n‘m connection
witih the SFFA Claim and the atforneys’ fees incurred in the coverage litigation with Zurich;

E. Costs, attorneys’ [fees, and expenses incurred by Harvard for this action;

F. Pre-judgment and post-judgment interest, as provided by law; and

G. Such other and further relief as the Court may deem just and proper. |

|
|
|
|
|
|
|
|
|
|
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Dated: October 25, 2023

Respectfully submitted,

PRESIDENT AND FELLOWS OF
HARVARD COLLEGE

By its attorneys,

/s/ Robert J. Gilbert
Robert J. Gilbert (BBO# 565466)
Daniel W. Sack (BBO# 699290)
Haley P. Denler (BBO# 710906)
LATHAM & WATKINS LLP
John Hancock Tower, 27th Floor
200 Clarendon Street
Boston, MA 02116

Telephone: (617) 948-6059
Facsimile: (617) 948-6001
robert.gilbert@lw.com
daniel.sack@lw.com
haley.denler@lw.com
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